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THE TESTIMONY OF

RTGHTS COMMITTEE

JOE ROBERTS BEFORE THE BILL OF

CONCERNING THE RIGHT TO DTE

After the very poignant testimony of Mrs. George Franks before this
committee, recounting her very personal encounter with the agonizLng
death of her father, the committee was made well alvare of the problern
which euthanasia attempts to meet. However, the consensus of the delegates
I have talked to indicated that while they were sympathetic to }4rs. Frank's
personal tragedy, they v/ere afraid of the implications of stating broadly
a Right to Die in the Montana Constitution. The purpose of this testimony
then is to consider the implications of stating a Right to Die in the
Montana Constitution, to discuss possible legislative alternatives under
such a provision and to urge adoption of such a right.

The word euthanasia derives from the Greek elements of "Thanatos"
which means death and rrerfrr which means gentle or happy. Translated
then, euthanasia means "gentle death". Despite the antiquity of its
semantj-c elements, euthanasia is basically a modern questíon. In fact, it
can be argued that euthanasia must now be seriously considered because of
the success of modern medicine. Twenty-five years ago, medical technigues
$rere often ineffective in combatting death; today, medicine is much more
sophisticated and more often successful. For thisr w€ are tremendously
grateful. However, a by-product of our medical advances, has been the
situation where life in its barest form is preserved the breathing, the
heartbeat, the very basic body functions, but little eIse. It is an ironic
situation -- modern medicj-ne may be able to continue life the breathing,
the heartbeat for several years beyond what would be its natural expira-
tion but those extra years are often fuII of excruciating pain and
suffering, untold loss of personal dignity, and heartbreak and trauma for
relations and loved one's who must stand by as inevitable death comes inch
by inch, day by day. In such a situation it has been well stated: "It is
the living lt¡at feär death, not the dying."I

I am proceeding fast perhaps too fasÈ to the premise that some
legal recognition of euthanasia is now necessary. It is important to
realize that euthanasia presently is recognized outside of the legal
system in at least two forms:

(I) The most prevalenÈ form of euthanasia is where a doctor, usually
in consultation with close friends and relatives, withdraws the medicine
which supports life. Perhaps because this is an omission --withdrawing
medicine--rather than an affirmative commission--such as giving a pill which
would bring death--the doctor is less apprehensive of any prosecution. In
actuatity, under present legal doctrine, a doitor would be just as culpable
for an omission as a commission.

(2) The second form of the recognition of euthanasia outsíde the
legal system is by a failure to prosecute the statutory penalty. fn all
American jurisdictions, euthanasia would meet the definition of IsÈ degree
murder. It is a del-iberate, premeditated act intending to, and causing
death. However, confronted with the prosecution of a merciful act of
euthanasia, judges and juries have generally avoided the fuIl brunt of
lst degree murder. In these cases the defendent was either given an
extremely low sentence, acquitted by reason of temporary insanityr ot



simply given an outright acquittal.

Given this covert, sub rosa existence of euthanasia, the argument
is made that legal recognition-is not now necessary. This argument'
however, must tãif. In principte, a legal system cannot demand the
respect essential to its preseivation when it refuses to recognize a

common social va]ue. When , for instance, a defendant prosecuted for
mercy-killing is acquitted for temporary insanity--when that was surely not
the case--most of us would applaud the result, but at the same time the
integrity of the 1e9al system- itself is jeooardiTed. The lack of legal
recolnition of euthánasiã also puÈs a severe burden on doctors -- while
some doctorsr ërs mentioned eart--i-er, in effect recognize euthanasia, they
do so presently at considerable risk to themselves. Each time their
humanilarian impulse leads them to consider euthanasia they must
weigh this against the possibility of an over-zealous prosecutor indicting
for Ist degree murder. The "chifiing effect" of a possible prosecution
surely leaás some doctors perhaps most, to simply never consider the
alternative of euthanasia.

It may be best to consider here
Iega1 recognition of euthanasia. One
asóertaining voluntary consent. This
patient is in severe pain or heaví1y
states of mind. The best answer to t
document be execute by any person who
fuÈure desire euthanasia--this docume
and attested by witnesses, would grant consent to a doctor to utilize
euthanasia whei the prolongation óf rife is no longer consistent with the
personal integrity oi the fatignt. of course, ât the present time sucl
a document woútd iot be eftective because there is no legislative or
constitutional recognition of its legality.

A third objection involves the risk of incorrect medical diagnosis.
argument becomes weak. Euthanasia,

nIY at Èhe terminal stage of a
Iy every attempt would be made to
h. No doctor would ever aPPIY
the timits of his knowledge that the

disease was incurable and terminal. It musÈ be conceded that the
possibility of incorrect diagnosis exists, but by the terminal stage of
a disease the diagnosis is aÍmost always correct, and the barest of
possibilities thaÉ it is not correct is hardly grounds to deny euthanasia
in the overwhelming number of cases where the diagnosis is correct.

A somewhat parallel argument is that new medical discoveries may

arrive. On its ?ace, this argument too is very plausible' However'
several factors must be recogñized. Most so-caIled discoveries are
lredictable; they are the ená ot logical links and only the date of their
culmination i¡ in question. AIso, Lhere is a time tag between any dis-
covery and its actr,ial application, so a discovery today may be of .Iittle
pi"ãtí""r effãct to a pätient sufiering todav. FinalIy, gvel-?n important
äi="orr"ry for a particütar disease would be of doubtful significance
to the terminal ãtug"" of that disease. Again it must be conceded that
the rare possibility of a new medical discóvery cannot be totally dismi sser

--but are we Èo aIIòw the untold suffering of the over-whetming numbei
of cases to be sacrificed to this extremely remote possibility?



It is also argued that modern drugs and medical devices caneffectively relieve pain, thus obviating any need for euthanasia.
Vühile it is certainly true that much pain can be alleviated, it is
simply not true that a1l pain can be eliminated. For some diseases,
in fact, modern medicine is essentialty helpless; one such disease is
cancer of the throat, t¡/here the excruciating pain of swallowi-ng and
breathing cannot be relieved, another is the slow suffocation of
terminal lung cancer. Furthermore, drugs for physical pain cannot
reach the psychological anguish of impending death.

The final argument against euthanasia to be considered is
designated the "wedge" argrument. This is a familiar argument to
any new proposal. Its thrust is that the new proposal is the first
"wedge" that, once accepted, will be folrowed by an onsraught of
horrors. fn the context of euthanasia, the horribl-e memories of Nazi
Germany are often invoked where racial minorities and other "deviants"
hrere exterminated by the state.

several repries must be made. rt must first be noted the
argument totally avoids the merits of voluntary euthanasia. Secondly,
the euthanasia proposal I will develop, is entirely voluntary, so thãtit could never be applied unless a person made a voluntary choice.
Finally, very simply, this is not Nazi Germany. This couñtry has
proceeded from its very inception on the premise of individual liberty
and freedom of choice; \n/e have no philosophy of the super-race,. ourprotection of individuals and minorities has been a model to the wor1d.

The question must now be considered as to what form legal
recognition of euthanasia could take. I wiIl briefly discuss fourpossible alternatives .

The first alternative is to make motive an element of homicide.
Several European countríes allow greatl!' :re--rech-rced sentencing where the
motive for killing was merciful. However, only the country of Uruguayrecognizes a complete defense for "homicide molivat,ed by cómpassioñ. "2I do not find this first alternative appeali_ng because it fails toprovide any directives or safeguards for euthanasia. Another objectionis that introducing motive as an element. of homícide is a revolulionary
change in our criminal law not justified by a problem whích could berectified by other means.

The second alternative is of the variety proposed by the British
Euthanasia society.3 This is a complex, intiiäatä judicial procedure
designed to provide maximum safeguards against any misuse of euthanasia.
A court of law is petitioned, independent medical examiners are
appointed to report to the court, and a hearing is held when the report,
is readied. While these safeguards largely dispel any fears of abuse,
their objection is that it introduces a cumbersome, bureaucratic procedure
into a situation which by its nature demands immediate acÈion. Hãwever,
although I do not personally find this to be the most attractive-
alternative, it is certainly a plausible one and would meet objections that
euthanasia could be misused.

The third alternative takes the opposite Èack, in
are minimal and discretion is largely vested with the
states: "It shall be lawful for any physician, after
another physician, to accelerate by any merciful meanspatient who is seriously iIl, unless it is proved that

that safeguards
physician. It
consult,ation with
the death of a
the act was not



done in good faith
of saving him from
incurable and fatal
but, as suggested'
objections.

"There shall
appropriate

the purPose
of an

alternative
some

Thefourthalternativerepresentsoneofthebestplans
available.5 rts strength i= that it .o*uir.= adequate êafeguards and

medical discretion' rts 
Le a must be entirely

voluntary--as-to both do< ides that in order

to be available for euth¿ e^executed a

document, revocable at a ion to a doctor to
emproy eutnanasiá in eit ^ Áì 

tì 
--tn"t" 

there is

"a serious physíca1 iIIn s di incurable and

terminal, and'which is e caus severe distress ' or

Èo render him incapable al e or Q) where there

is "a condition of brain dete such that a person's

normal mentar faculties y an bIy impaired to such

an extent that he has be inc teãaing a rational
existence". rt is impor hasi e essence of such

a ment must be executed
foreuthanasiawheretheprolongation
ith a tã[iã""r existence or personal

eatanytime.-sr;¿;anaffirmative,rationalact
" ;;piïå"iio'' !e-nãt"gns with sross genetic

and mental defects who coulã- never manifeät the capacity to make such

a choice. As to the doctoi, performance of euthanãsia would never be

required when it violat"s tris' own ethical standards ' He is also

required Èo consuft with at least one olñ"t doctor who must confirm

his diagnosiJ-;d decision that euthanasia should be performed'

These four possible legislative alternatives have been considered

to indicate that there are-áeveral ways-Lñát properlv defined and

safeguarded su¡stantíve "onlånt 
could ue-jiveir t'o.trre Right to Die'

This right .;;iã-b; embodied in the Constítution in the following
terms.

be a right to die' The legislature shall make

provisions therefor' "

It should be noted the right would.not be self-executing, but would

resuire enaurfnã-1;;i;ratián-¡i--trtå-199i"lature' rhere would be no

element of coeróion, *"telí""";";;;t'itíott ot the free choice basic to

our free societY.
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.Appendlx A.¡ .A Voluntery Euthenasla Bll-1

ÂuthorLøetJon of
euthanasle

Deelaretlon
nradc ln
advenoe

I{ode of
revooetl-on

Dutles end
r{ghts of
physleiens
and nurses

lster{ng of euthenasle.

(Z) for the purposes of the ået¡
rrphysiclanrr meens a reglstered nedloal practl-
tioner;
rreutheneslerr nee¡s the palnless 1nôucement of
deeth¡
I'quall-fled patlent,rrneens a petlent oner the age
thet qualJ-llfles a p€rson to vote 1n elther stete
or netlonel eLectlons, and in respect of whqn

two physlelans, one being of consultant statue,
Ì¡¿ve certlfied in wrd-tlng thet tùe patlent ap-
p€ers to them to be sufferång frqn en lrnernedl-
abl-e aondltlon¡
rrirr.endlebl-e condlttonrt meens elther (1) a ser-
lous physlcal llIness wtrleh is dlagnosed as ln-
cureble and to¡mlnal¡ and which ls expected to
causo e pêrson sêv€ro dlstressr or to render
htrn lncaþable of rational elristênc€, or (2) a
condj.tlon of bralnd damage or deterioratlon
such thet e pêrsonls normal ¡nent¿L facultl'es
er€ sevêreIy ard lmeparably lrnpalred to suoh
an extont thet he has been rendered inaapeble
of leadlng a retional e:dst'enco¡
trdeeÌaratlonrr means a lritnessed decleratLon 1n
wrd-t1ng nade subst^entlally 1n the for:n set out
ln the schedule to thls Act.

2,-(l) SubJeot to the prorlslons of thls seotlon¡ b
decLaretlon shall come into force J0 days after belng
made and shell reneln 1n fo¡ee, unless revokedr for
J ¡mars.(2) /l decLeretion re-executed after the }apse of
one y€ar frqn lts erceeutlon date and pr{-or to lts ex-
plration date shel-L rgneln ln force, unless ravoked,
durd.ng the l-lfet1¡ne of the decl¿rant.

3,- A deel-aratlon mey be revoked at, any tirne by destruct-
ion or by notlc.e of caneellatlon sho¡¡n on 1ts faee r or
by any other clearly oqnnunlcat'ed act of revoeetlont
effected, in any cåser by the declarant or to ltls otder.

4.-(1) Before causlng euthenesLe to be adrnlnlstered to
a mentalLy responslb)-e patlent the physÍolan in charge
shell meke sure thst the patlentrs oonsent 1s volunt¿r-
1Iy glwn by escertalnlng to the pþsiclanrs reasonable
setlsfactlon thet the deeLeration and eIL steps pro-
posecl to be teken under lt are in aceord wlth the
patlentrs wlshesr ând if the physleian should cletermine



Protection for
physlelans ancl
nurs6s

Offenses

fnsurenee
poÌ1o1es

Âclrnlnlstration
of drugs to
patlents
sufferd-ng
s€vêÌ!e
dlstress

that the rnotlvation or desire is supplleci by relativest
or enyorc other then the patient¡ then he sh¿Il not
e¿use elthanasle to be edmlnlstered.

(e) puttranesle shsll- be deemed to be aùn1¡lstered by
a physlalan lf treatnent prescribed by a physiclan ls
gtven to a patlent by a reglstered nurËe.

(3) No petrson shell be under any duty¡ whether by
contract or by any statutory or other legal nequlrernent,
to partlelpete ln any aspect of treet¡nent or euth¿n-
asle euthorlzed by thls Áot to whleh he has a eonsclen-
tlous obJectlon.

5.-(I) Á physfelan or nurs6 who, eetfon in good felth,
eeused elthenasíe to be adrnlnistered to a quallfied
patlent 1n accordencê wlth wh¿t the p€Tson so actlon
r"easonably belleves to be the patlentls dcotlrrtlbn
and wlshes shell- not be qutlty of any offenüe.

(e) pfrysfeiens end nursed who have t¿ken pert tn the
acJ¡nlnfstretion of euthe,nêsia ch¿Il be deerned not to be
ln breach of any professlonal oath or effLrmetion.

6.-(1) tt s¡etl. be an offense punlshable on lnfor¡ratlon
or indictnent by a sentance of llfe l-nprlsonnent for any
person wlllfuIIy to ooneeal, destroy¡ falslfy or forge
e declerretlon wlth lntBnt to oreate the false funpress-
ion that another pêrson desl¡es euthan¿sle¡ furthermone,
it shall- bc en offense punisheble on lnformatlon or
lndlcùnent by a sentonce up to ten years funprlsonnent
or a flne of up to $5r0OO, or both, for anf porson
wilÌfully to coneeaL, clestroy, falsify or forge a dec-
laratlon r¡ith lntent to oreete the false lrnpr.ession
that another p€rson does not des1.re, or no longer
desl:îes, euthanasle.

(Z) I p€rson slgnlng a deoleiatlon by way of ettest-
atlon who nrllfully puts hts stgnatu¡e to ¿ etatånent he
kno¡rs to be false shåIL be deened to heve oonnLtted the
offense of perJury.

?.- No po1lcy of lnsuranoo that hes been in force for
nore than 12 rnonths shall be r¡ltiated or legally i-m-
painad 1n any way, by the eùninistraLton of euthenasle
to tha lnsured,

8.- Í'or the nernor¡al of doubt it ls deoLered th¿t a
patient suffer{.ng from sn Írrremedlable condltLon reas-
onably thought 1n his cese to be terml_naL shall be en-
titLed to the ¿dmlnlstretlon of whete.ver quantlty of
dn:gs rney be requlred to keep him free frcn pain¡ and
sueh a pattent ln whose oase sev6r.e dlstress cannot be
othen¡'Íse re]J.eved, shall, tf he so rroquösts, be entitled
to dnrgs render.ilng him aontinuously uneonsclous.



Power to rnake
regul-etlons

P

Deelaratfon nade

r D'díffiry subscrlbe to the oode set out u,rder the for-

lorrlng arti.cles ¡ -

a. rf r ¡hotrld at any tj¡re suffer frør a serlLous physlear 1l]¡ess or lrnpaír-

ment raesonably thought ln rny case to be inourable ard expected to oause ¡ne

sev€fi, dlstr.ess ãr rlirra"r *"-r"olp"ur"-ãe-otronal e>d-stañce¡ r 'equest 
the

adrnlnlstretion oi-eottn,a"ra ai,-ã' t't" ot ln elreumstsnoes to be lndlcat'd

or speclfled by*"-or, if 1! r" ãppr""1t.3rlet.f h¿ve beoome lncapable of

glvlng dlreotioni, ti'the dtscreij-ã" of the ptqrslolan ln oharge of ny g¿8o'

B. In the er¡ent of !ü sufferlng frcm any of- the condltlons speof'fled aborret

ï request thet no *ätf.r" steps-sfrã"iO Uä taken, an<1 l¡ parûlcu1er thet no

resusolt¿tory teohnlques shoulcl be usad, to prolong ny I1fe or r¡estore no

to consolousnêss.

c. Tl¡ls deol¡,ratlon is to re¡naln ln foroe unless I nevoke 1t¡ wlrlch I nay

do st any tlne by any clearl-y oã*r*ted eot, ancl any request I m'y rneke

conce¡nlng aetloä to be t¿ken or wlthheld 1n connectlon wlth thts deoleratlon

t¿ff U" tãa" oftttout further formaLlties'

ï l,lISH lt to be u¡rderstood that I hsve oonfldencd tn tbc good falth of ny

rel¿tlves and ptrystcians, ûrd reãráegeneretlgn and lndignity fe:r nore tlu¡t

I feer prematurt-death. Í ask tttã-."tüoy1øe t¡e p ysiolan ln charge of my

case to bear these statprnents ln mÈnd when oonslå 
"r-ing whet rny rrlshes would

be 1n anY unoertain sltuatlon'

1 g- 

- 
(and re-exeauted 

---]9-)

SIGTIÐ-- -.
ATTESTATI0I'1.

Nots: the propsed stetute end form ere t¡ken from Ân¡aL ll' IÍor:l{'s, rVolun-

ffi pu{f,¿i-tasia", 45 lfashlngton Law Rørlew 2Jp. (19?0)'


